-

SJOHNY 1. HILL

THOR \ITORNEY OESERAL
DF TREXAS

ArsTiw, Texas 78711

ATTORNREY GCENYRAL

April 2, 1973

Mr. Harry B. Xelton, Director Opinion No. E~ 24

Texas National GuarzZ Armory Board :

West RAustin Staticn RE: Questions concerning
Austin, Texas 787€3 award of bid for con-

structicn o2 an armory
and other work ’

Dear Mr. Xelton:

You advise, andé we accept, as the facts of this matter that:

(1)

ZTour Boarc called for competitive bids fcr the construc-

tion of an Armcry ard a shcp (OMS) at Port Sam Houstsa;

(2)
grapn:

{3)
advised:

(4)

e

The Invitea:zion for Bids coatained the fclicwing para-

“The rigrht is reserved, as the interest of the
State may reguire, to reject any and al. bids,
to waive zny informality in bids received, and
To acgept cr reject any and all items ol zrny
bBid, un.iess the bidder gualified such big Ev
specizZic limtation.";

The Instructions to Bidders, attached to the Iavitazion,

"The completed form shall show no erasuces,
alteraticns, qualifications, or additional
material of any Xind whatsoever."

- The Specifications read in part: -

“Mrhe Owner desires to award all work under one

contract but reserves the right to awaré iwo
(for Armory work and for OMS work) if i« is
necessary. The breakdown of costs by Bid items
and Alternates 1S primarily IOr COSt accsunting

Eurnoses.wi
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(5) Prior to the bid opening, one of the bidders had a tele-
phone conversation with the Supervisor of Construction for the pro-
ject, in which he was instructed that if his bid ware qualified in
any manner, as by conditioning it on the award of zoth jobs, it
would be rejected, and that the shop was a 100% federally funded
project which would be awarded to the low bidder "irrespective of
the bid on the armory.® That bidder thereafter suosmitted an un-
gualified bid.

(6) The low pidder on the combination of the projects condi-
tioned his bid on the award of all items. Another bidder, whose
bid was not so conditioned, was lower on the shop iten.

You have asked:

"1, . . . can the Armory Board consider a bid
which was qualified by the insertion of the sen-
tence which indicated the bid must be accepted
with the contingency that all bid items be awar-
deé?"

In Texas Eighway Commission v. Texas Association of Steel
Irpcrters, 272 S$.W.2d 525 (Tex. 1963), the Supreme Court cited
with approval a statemefit in Sterrett v. Bell, 240 S.w.2d 516,
520 (Tex.Civ.App. 1951 no writ), setting forth the requirements
and purposes of competitive bidding:

"'‘Competitive bidding' requires due advertise-
ment, giving opportunity to bid, and cortemplates
a pidding . . . upon the same thing. It requires
that all bidders be placed upon the same plane of
equality and that they each bid upon the same terms
and conditions involved in all the items and parts
of the contract, and that the proposal specify as
to all bids the same, or substantially similar
specifications. Its purpose is to stimulate
competition, prevent favoritism and secure the
best work and materials at the lowest practica-
ble price, for the best interests and benefits

of the taxpayers and the property owners. 'There
can be no competitive bidding in a legal sense
where the terms of the letting of tne ccntract
prevent or restrict ceompetition, favor a contrac-
tor or material man, Or increase the cost of the
work or of the materials or other items going

into the project.“
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The bid documents here, when read together, are ambiguous.
One contemplates the allowance of qualified or lim:-ted bids.
Another prohibits qualifications or reservations of bids. Still
others could be construed as contemplating thrze different bids
(for both buildings; for the Armory work; and for OMS work), ex-
cept for the indication that cnly a single bid encompassing toth
jobs was expected: ". . . The br2axdown. . . is primarily for
cost accounting. . .“

The bid documents leave to conjecture the reguirements cov-
erning the bids and only by nanpenstance would all interested
biddars arrive at a common conclusion regarding their meaning.
Under those circumstances, we do not believe the procedure re-
sulted in competitive bidding in a legal sense, because the
ambiguity of the bid letting documents prevented effective com-
petition. This is not a case where no harm or inegquality re-
sults. Cf. Haxalson v. Citv of Dallas, 14 S.W.284 345 (Tex.Civ.

App. Dallas, 1529, writ dism.); Attorney General Opinion M-890
(1971).

In cur opinion, none of the bids submitited can be considered
corretitive, and none snouléd be accepted. Texas Highway Commission
v. Taxas aAssociation of Steel Imporcers, 372 S. W.2d 525 {Tex. 1963);
Sterrstt v. Bell, 240 S.wWw.2¢ 516 (Tex.Civ. Apn. 1951, no writ);
Su*erwor Incinerator Co. of Texas v. Tompkins, 37 $.W.24 2%) (Tex.
Civ.App. Dallas, 1931), azi’ d 55 S.W.2d 102 (Tex.Comm. 1933);

84 am Jur2d, Public Works ané Contracts, §53, et seqg.; 10 McQuill:in,
Muniginal Corporations, l¢<s Rev.BEd., §29.52, p. 373.

We do not reach your s2cond guestion contingently suomitesd
upen an atfirmative answer to the first cuesticn.

SUMMARY

Ambiguous invitations and instructions for com-
petitive bids which leave bidding reguirements to ccn
jecture prevent competitive bidding., Bids submlttec
in response thereto should not be accepted.

Very truly yours,

JOHN L. HILL
/ Attorney General ¢f Texas
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APPROVED:

F. YO "" First A

%_;\WLM

DAVID M. KzNDALL, Chairman
Opinion Committee
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